
Coast Guard Proposed Rule 
Assessment Framework and Organizational Restatement 

regarding Preemption for Certain Regulations Issued by the 

Coast Guard 

 

CPRA Board Meeting 

October 15, 2014 

Chris Barnes 

committed to our coast 
committed to our coast 



USCG Proposed Rule on Preemption 

• Coast Guard Proposed Rule was published 
December 27, 2013 and may by located at: 
– https://federalregister.gov/a/2013-29714; or  

– http://www.regulations.gov , search for Docket No. USCG-
2008-1259  

• Original closing date for the comment period 
was March 27, 2014, then extended to May 
26, 2014. 
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USCG Proposed Rule on Preemption 

• The proposed rule operates in two ways: 

– First, it describes the Coast Guard’s interpretation 
of the preemptive effect of certain current Coast 
Guard regulations.  

– Second, the rule sets forth criteria and a process 
that the Coast Guard will undertake in future 
regulatory projects for evaluating the preemptive 
impact of those regulations.  



Presidential Memo on Preemption 

• The Presidential Memo on preemption (5/20/09) 

– Precludes federal agencies from asserting preemption 
in new regulations unless sufficient legal basis; and 

– Requires agencies to review regulations asserting 
preemption issued within the preceding 10 years 
(after 5/20/99) to determine if there is sufficient legal 
basis for preemption. 

• The proposed rule is USCG’s implementation of 
the Presidential Memo.  



USCG Proposed Rule 
• Proposed rule is intended to “restate” and “clarify 

existing law on preemption” and “identify those statutes 
and rules the Coast Guard considers to be preemptive.” 

• Rule directly affects various shipping regulations: 
 Maritime vessels, interstate navigation, maritime regulations 

including international shipping treaties and vessel regulations. 

• USCG: Rule will not “alter in any way the rights of states.”  

• However, the proposed rule is vague, specifically covers 
over 100 sections of regulations and potentially covers 
numerous regulations that are not specifically listed. 

 

 



Appendix to the Proposed Rule 

• Proposed Rule notes that 
this appendix “does not 
list all regulations that 
may have preemptive 
effect, or describe in 
totality the preemptive 
effect of all Federal 
statutes governing every 
Coast Guard activity.” 



Issues with the Proposed Rule 
• USCG failed to consult with States before issuing 

the proposed rule as required by E.O. 13132 
(8/4/99) on federalism and the Presidential 
memorandum on preemption (5/20/09). 

• List of regulations subject to USCG’s preemption 
analysis is not exhaustive. 

• Unclear whether the USCG intends even the 
general topic of regulation to be preemptive. 
– Could implicate state oil spill prevention regulations and 

potentially hinder a state’s ability to protect its citizens 
from pollution by oil. 



Next Steps 

• Coast Guard should decide how to address the 
public’s concerns. 

• Comment period is closed; however, the Coast 
Guard may still review new comments 
although not required to do so.  

• We will provide any updates to the proposed 
rule as they become available. 


